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ASHTON-JENKINS CO. v. BRAMEL,
Judge. (No. 3493.)

(Supreme Court of Utah. July 27, 1920.)

I. Quieting title &1 — State may authorize
proceedings in rem.

The state has the power, for the purpose of
settling and quieting title to real property with-
in its limits, to authorize proceedings in the
nature of actions in rem.

2. Constitutional law =306 — Torrens Act
held not unconstitutional as denying due
process.

Uniform Land Registration Act, providing
for registration of title under the Torrens sys-
tem, after personal service on all interested
persons made known to court at any time be-
fore final decree, and who are residents under
the state not under disability, and for publi-
cation of notice of hearing in the same manner
and with the same effect as in other proceed-
ings in rem, Neld constitutional as against the
contention that, because of insufficiency of
notice to interested parties, it permits the tak-
ing of property without due process of law,
in view of section 6551, Comp. Laws 1917.

3. Constitutional law &==70(3)—Necessity of
statute not controlling on question of con-
stitutionality.

The necessity or want of necessity of a
statute in a particular case is not a controlling
factor on question of the constitutionality of
the statute.

4, Courts @&=95(1)—Supreme Court not bound
by opinion of courts of other states.

The Supreme Court is not bound by the
majority or unanimous opinions of the court of
. sister state, or by the unanimous opinion of
the courts of all the states.

5. Constitutional law @=80(4)—Torrens Act
not unconstitutional as conferring judicial
authority on registrars of title.

Uniform Land Registration Act, providing
for registration of title under the Torrens
system, held not to confer judicial authority
on county clerks as ex officio registrars of title,
in violation of Const. art. 5, § 1, the duties of
the registrars of title being ministerial and not
judicial.

Mandamus by the Ashton-Jenkins Com-
pany against Wm. H. Bramel, as judge of
the districet court of Salt Lake county. Per-
emptory writ granted.

Moyle & Ray, of Salt Lake City, for plain-
tiff.

D. A. Skeen, Asst. Co. Atty., of Salt Lake
(Clity, for defendant.

THURMAN, J. This is an application for
a writ of mandate to compel the defendant,
as judge of the district court of Salt Lake
county, to direct the clerk of said court, as
registrar, to issue to plaintiff a certificate
of title under the provisions of the “Uni-
form Land Registration Act,”” commonly
called the “Torrens Law.”

Defendant demurs to the complaint on
the grounds that the act in question is ob-
noxious to the provisions of both the federal
and state Constitutions, which prohibit the
taking of property without due process of
law, and also violates other provisions of
the state Constitution in that it attempts to
confer judicial authority upon the county
clerks who are ex officio registrars of title.

Comp. Laws Utah 1917, §§ 4920 to 3008,
inclusive, contain the provisions of the act,
and the following provisions are dcemed ma-
terial to the questions here presented. The
substance only will be stated: -

(1) Exclusive original jurisdiction is con-
ferred on the district courts of the state, |
with plenary powers. both in law and equity,
in all matters pertaining to registration.
(2) The proceeding is in rem, and a jury
may be had by any intercsted party on de-
mand. (3) Rehearing and appeal are al
lowed as in other cases. (4) County clerks
shall be ex officio regzistrars of title, whose
duties shall be performed under the direc-
tion of the court, and who shall perform
such other duties as the court may pre-
sceribe.  (5) The court shall appoeint one or
more attorneys at law to be exawiners of
title, prescribe their duties, and require
them to report their findings of fact to the
court. (B) Suits shall be brought by petition
to the court, showing that petitioner is the
owner of the land or has the power to dis-
pose of it. (7) Infants and other persons.
under disability may sue or defend by guar-
dian or trustee, and corporations by an offi-
cer duly authorized; nonresident petitioners
shall appoint a resident agent upon whom
process and notice may be served. (§) Ex-
cept as otherwise provided in the act, the
suit shall be subject to the general rules of
pleading and practice in such courts. (9
The petition must be signed and sworn to by
the petitioner. (10) The petition must show
the description of the land, with the im.
provements thereon, when, how, and from
whom acquired, whether or not it is cccu-
pied, an enunreration of all liens, interests,

&= For other cases see same topic and KEY-NUMBER in all Key-Numbered Digests and lndexes 7
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and claims, adverse or otherwise, and the
full names and addresses if knmown, of all
persons interested by marriage or otherwise,
including adjoining owners and occupants.
The petition shall also be accompanied by a
plan made in accordance with the rules of
the court. (11) Notice of lis pendens shall
e filed with the petitioner. (12) Upon filing
the petition the court must refer it to one of
the examiners; the report of the examiner
shall include an abstract of title and all
other evidence that can be obtained by the
e¢xaminer, also full extracts from the rec-
ords, with names and addresses, as far as
ascertained, of all persons interested in the
land as well as adjoining owners and occu-
pants showing their several interests, and in-
dicating upon whom apd in what manner
process shall be served or notice given in ac-
cordance with the provisions of the act
(13) Notice to all persons named in the re-
port, and “to all whom it may concern,”
shall be published and posted in the county
where the land lies in the same manner and
to the same effect as an order of publication
in other proceedings in rem. (14) A copy of
the order of publication shall be mailed by
registered letter, demanding a return, to
¢very interested party named in the petition
or in the report of the examiner whose ad-
Aress is given or known. (15) An attested
copy of the order must be posted in a con-
<picuous place on each parcel of the land,
and the sheriff is required to go upon the
land and ascertain and report to the court
the names and addresses of any persons ac-
rually occupying the premises under claim of
title. (16) If public rights or interests are
involved, the order of publication must be
personally served upon the proper attorney
of the state, county, or city. (17) The court
inay cause other or further notice to be given
in such manner and to such person as it may
deem proper. (18) Such personal service as
is required in equitable actions shall alsc be
made upon residents of the state not under
lisabiiity who are made known to the court
hefare final decree and can be reached by its
process, unless such service be waived by ap-
pearance or otherwise. (19) The notices,
except the last referred to above, shall be
in lieu of personal service and binding on all
the world. (20) Certificates of the registrar
and sheriff, or their deputies, showing due
cxecution of the order of publication and
the mailing and posting of copies thereof, as
required in the act, shall be filed in the
cause and be -conclusive proof of service.
(21) After the expiration of at least 15 days
from the publication and posting of the or-
der of publication the cause shall be set
down for hearing; thercupon the court shall
appoint a competent attorney at law, of the
county in which the land lies, as guardian ad
litem for all persons under disability, not in
heing, unascertained, unknown, or out of the
state who may have, or appear to bhave, an
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interest in, or claim against, the land. (22)
Any person having any interest in or claim

against, the land, whether named in the peti-

tion and order of publication or not, may ap-
pear and file an answer at any time before
final decree unless such -person has been
served personally with notice. The answer
shall be under oath. (23) After the expira-
tion of 15 days from the publication and
posting of the order of publication the court
may proceed to take such action as may be
proper upon the report of the examiner, and
all other evidence before it with reference to
the rights of all persons appearing to have
any interest in, or claim against, the land,
and may refer the cause again for further
proof. (24) If the court after final hearing
is of opinion that the petitioner has title
proper for registration, a decree of confirma-
ticn and registration shall be entered, and
such decree so entered shall bind the land
and quiet the title thereto except as provided
in the act; it shall be forever binding and
conclusive upon all persons, resident and
nonresident, including the state, whether men-
tioned by name in the order of publication
or included under the general description “to
all whom it may concern”; it shall not be
attacked or opened or set aside by reason of
the absence, infancy, or other disability of
any person affected thereby, nor by any pro-
ceeding at law or in equity for rehearing or
reversing judgments or decrees except as
provided by the act.

Provisions of the act subsequent to the de-
cree will not be referred to unless the same
are deemed material in the course of this
opinion.

The questions presented by the demurrer,
as far as the act in question is concerned,
have necver before been called to the atten-
tion of the court, but similar statutes in other
states have been the subject of judicial in-
vestigation many times during the last
quarter of a century. It cannot be said that
the case is one of first impression. The
statutes of the several states which have
adopted the principle of the Torrens land
law are strikingly similar. They all have a
common purpose. As stated in 3 Devlin,
Real Estate (3d Ed.) § 1439, “The olject is to
secure the evidence of title exclusively by a
certificate issuing. from public authority;”
or, as stated by the court in State ex rel
Douglas v. Westfall, a Minnesota case, 83
Minn. at page 439, 89 N, W. at page 175, 57
L. R. A, at page 299 (89 Anr. St. Rep. 571),
“The basic principle of this system is the
registration of the title of land, instead of
registering, -as the oldwsvstem: requires. the
‘evidence .of .such-title.” A more terse state
ment. and one' perhaps fequally clear, is
that comtained in defendant's brief. “Its es-
sential point is an official guarantee of title.”
Under the old system-a-deed nbsolute on its

Tue "sLosystEm’ IS
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Under the Torrens system and statutes
modeled thereon the registered certificate is
conclusive evidence of the holder’s title. It
imports the sanctity of a final adjudication
by a court of competent jurisdiction. That
is the ultimate purpose of the statutes. It
is not our purpose, however, to attempt ei-
ther a critical or historical review of the
Torrens system. A very illuminating discus-
sion in that regard is found in chapter 40,
Devlin, Real Estate, supra, to which the
reader’s attention is invited,

The only question to be determined is the
constitutionality of the law. The defend-
ant's argumnent is exceedingly brief. The
exact point of his objection as to the ques-
tlon of due process is not clearly defined.
He calls our attention to the case of State
v. Guilbert, 56 Ohio St. 575, 47 N. E. 551, 38
L. R. A 519, 60 Am. St. Rep, 756, and says
the reasoning of that case aptly applies to
the point raised in the case at bar. Defend-
ant quotes at great length from the opinion
mentioned, from which we conclude that he
adopts not only the conclusions, but also the
reasons, given by the court. The court in
that case held the Ohio Torrens Act (Act
April 27, 1896; 92 Ohio Laws, p. 220) td be
unconstitutional on several grounds, amorg
which are substantially those raised by the
demurrer in the instant case. Before con-~
cluding, we will have ocedsion. to compare
the Ohio statute with that of our own state
for the purpose of determining to what ex-
tent the case relied on by defendant should
be considered as persuasive on the questions
here presented.

Defendant’s first contention in the present
case is that the act tends to permit the
taking of property without due process of
law. The contention seems to be that the
notice to interested parties is insufficient and
the manner of service inadequate; that it
18 not the usual common-law process contem-
Dlated by the Constitution in cases cogniz-
able at common law. In thig connection de-
fendant, by implication at least, contends
that the proceeding is an action in personam,
in which personal service is required upon
all interested persons residing within the
.state, notwithstanding the fact that the act
iAtself declares the proceeding to be an ac-
itlon In rem. Whether or not the proceeding
s in personam or in rem is perhaps a ques-
—rtion upon which the authorities differ. We
\are not disposed to indulge in hair-splitting
:d[stinctions. It is sufficient to say thdt re-
"Bpectable authority can be found to the ef-
‘fect that the state has the power, for the
‘purpose of settling and quieting title to
'real property within its limits, to authorize
‘proceedings in the nature of actions in rem,
tand T assume it would be difficult to con-
‘feeive of a logical reason against the exercise
'of such authority. In Robinson v. Kerrigan,
161 Cal. 40, 90 Pac. 129, 121 Am. St Rep.

90, 12 Ann. Cas. 829, a California case aris-
ing under a statute similar to ours, and
in which the same questions were raised, the
court, 151 Cal. at page 46, 90 Pac. at page
131 (121 Am. St. Rep. 90, 12 Ann, Cas, 829)
says:

“The state has' full control over the subject
of the mode of transferring and establishing
titles to property within its limits. For these
purposes the state has power to provide a spe-
cial proceeding, in the nature of a proceeding
in rem, to fix the status of the land, and de-
clare the nature of the titles and interests
therein, and the person or persons in whom
such titles and interests are at the time vest-
ed. It may do this whenever it may be con-
sidered necessary, or likely to promote the
‘general welfare.”

Concrete application of that doctrine was
made in the case referred to in which the
form of notice and manner of service was
substantially similar to that provided in the
Utah statute. 3 '

Another case from the same state enunci-
ating similar doctrine is that of Title & Doc-
ument Restoration Co. v. Kerrigan, 150 Cal.
289, 88 Pac. 356, 8 L. R. A. (N. 8. 682, 119
Am. St. Rep, 199. This case arose under an
“Act to provide for the establishment and
quleting title to real property in case of the
loss and destruction of public records.” The
act was not modeled upon the Torrens land
law, but the form of notice and manmer of
service is substantially the same as that com-
plained of here, and the objection was made
‘that it violated both the federal and state
Constitutions. In the course of its opinion
the court, 150 Cal. at page 310, 88 Pac. at
page 360 (8 L. R. A. [N. 8.] 682, 119 Am.
St. Rep. 199), says:

“While it is true, as a general proposition,
that an action to quiet title is an action in
equity, which acts upon the person, it is also
true that the state has power to regulate the
tenure of immovable property within its lim-
its, the conditions of its ownership, and the
moedes of establishing the same, whether the
owner be citizen or stranger. While a decree
quieting title is not in rem, strictly speaking,
it fixes and settles the title to real estate, and
to that extent certainly partakes of the nature
of a judgment in rem.”

In State v. Westfall, 85 Minn. 437, 89 N.
W. 175, 57 L. R. A. 297, 89 Am. St. Rep. 571,
a4 Minnesota case arising under an act simi-
lar to ours, and in which the notice and
manner of service are substantially the
same, the court had occasion to deal with
the identical question presented in the in-
stant case. The court, 85 Minn. at page 444,
89 N. W. at page 177, 57 L. R. A. at page
301 (89 Am. St. Rep. 571), says:

“It is now the settled doctrine of this court
that the district courts of this state may be
clothed with full power to inquire into and con-
clusively adjudicate the state of the title of
all land within their respective jurisdictions,
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after actual notice to all of the known claim-
ants within the jurisdiction of the court, and
constructive notice, by publication of summons,
to all other persons or parties, whether known
or unknown, having or appearing to have some
interest in or claim thereto. The proceeding
provided for by the act in question is such a
one. It is substantially one’ in rem, the sub-
ject-matter of which is the state of the title of
land within the jurisdiction of the court, and
the provisions of the act for the serving the
summons and giving notice of the pending of
the proceeding are full and complete, and sat-
1sfy both the state and federal Constitutions.
To hold otherwise would be to hold that the
courts of this state cannot in any manner ac-
quire jurisdiction to clear and quiet the title to
real estate by a decree binding all interests and
all persons or parties, known or unknown, for
the provisions of this act are as full and com-
plete as to giving notice to all interested par-
ties as it is * * ¥ possible to make them.
That the courts of this state have jurisdiction
to so clear and quiet title by their decrees is
uo longer an open question in this state.”
(Citing many cases.)

[1,2] We see no escape from the logic of
these opinions. To the writer it seems to be
incontrovertible. Even counsel for defend-
ant agrees with the fundamental proposition
that the state has “jurisdiction over all per-
sons and propertyl within its territory, and
bhas power to regulate the manner and con-
ditions upon which property may be ac-
yuired, enjoyed, and transferred,” but says
“the power must be exercised in a proper
and reasonable manner.” He contends that
the taking of property as contemplated by
the Torrens Act, under the rules and proce-
dure therein laid down, is not a reasonable
exercise of power. Counsel, however, fails
to state or point out to the court what more
the Legislature could have done, what pro-
vision it could have added or inserted to ren-
der the act invulnerable against the objec-
tions raised as to its constitutionality. The
act provides for personal service upon resi-
dents of the state, not under disability, who
are made known to the court before final de-
cree, and who can be reached by its process.
The question is, how can a resident of the
state who is unknown and whose where-
abouts are unknown be personally served
with notice? If personal service in such
cases is impossible, what better method can
be adopted than that provided in the act as
notice to unknown persons and persons be-
yond the jurisdiction of the court? To hold
that personal service must be made upon
residents who are unknown is to require a
palpable impossibility. To hold that unless
the statute provides for personal service in
such cases the statute is unconstitutional
is equivalent to holding that any law mod-
eled upon the Torrens system, no matter
what its safeguards may be, is impossible
under the American system of government.
Such, however, in effect is the holding of the
Ohio court in the case to which we have
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referred. I apprehend the courts as a rule
in this country will be very reluctant in ar-
'riving at any such conclusion. Such a con-
clusion, from every point of view, is incom-
patible with the power and dignity of a
sovereign state. There must be somewhere
lodged in the state the power to forever set-
tle and quiet title to land within its terri-
torial limits. When the state has done all
that is within its power to provide process
reasonably well calculated to give notice to
interested parties, both within and without
the state, for the purpose ot settling and
quieting title to lands within its territorial
limits, to say that such process is in viola-
ton of the Constitution is, in effect, to deny
the state a necessury sovereign pOWer,

It will not be contended that statutes of
limitation and statutes conferring title by
adverse possession are unconstitutional, not-
withstanding they may deprive a person of
vested rights without even the semblance of
judicial proceeding. Such statutes are de-
nominated statutes af repose, and notwith-
standing their drastic effect they are con-
sidered as necessary and expedient for the
general welfare.

But counsel for the defendant, in his criti-
cism of cases upholding the Torrens system
and statutes analogous, in his brief says:

“It will be noted, and it is a significant fact,
that in almost every state where the Torrens
law has been upheld on this ground, there has
been some emergency or exigency or necessity
to which the court has turned as a justification
for the exercise of the power of the state in
this way.”

Counsel then refers to the statute of Il-
linois, and the case of Bertrand v. Tayior,
87 Ill. 235, which referred to the destruc-
tion of records by the Chicago fire as a
reason for upholding the act. In like man-
ner counsel refers to the San Francisco
earthquake, with its destructive consequenc-
es, as a reason why the court upheld the
act. It is not an unusual thing for a court
in stating its reasons for upholding a law
to point to the necessity for it in the particu-
lar case, and, if there should happen to be
an emergency to which the court can refer,
it is quite probable that such emergency
will not be overlooked. It does not follow,
however, that because the court refers to
a particular emergency that it thereby make$
such emergency a controlling factor in de--
ciding the case. Omune of the very cases to
whieh counsel refers, Title & Document Res-
toration Co. v. Kerrigan, heretofore cited, il-
lustrates the point we are attempting to
make. The statute under review in that cuse
was no doubt enacted primarily as a rellef
measure in consequence of the disastrous
earthquake of 1906 in San Francisco, which
destroyed the public records containing evi-
dences of title to land. In determining the

issues raised in that case, which were sub
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stantially the same as in the present case,
the court at page 305 of 150 Cal., at page
358 of 88 Pac. (8 L. R. A. [N. 8] 682, 119
Am. St. Rep. 199), says:

“It is also matter of common knowledge that
in the city and county of San Francisco, at
least, if not in other counties, the disaster of

April last worked so great a destruction of.

the public records as to make it impossible
to trace any title with completeness of certain-
ty. That some provision was necessary to en-
able the holders and owners of real estate in
this city to secure to themselves such evidence
of title as would enable them, not only to de-
fend their possession, but to enjoy and ex-
ercise the equally important right of disposi-
tion, is clear. These considerations are sug-
gested, not with a view to arguing that the
necessity for some act of this kind affords any
ground for disregarding constitutional provi-
sions, if the statute be found to conflict with
mch provisions, but rather as a guide to de-
termine the real scope and purpose of the act,
ond to emphasize the rule, so often laid down
by all the courts, that in. passing upon the
constitutionality of an act of the Legislature
every presumption and intendment in favor of
the velidity of the enactment are to be given
effect.”” (Italics ours.)

[3] This states the proposition in a nut-
shell. Besides this, since when did the
courts of this country become possessed of
the power to determine the necessity of a
statute or want of necessity in any particu-
lar case, and make that the controlling fac-
tor in determining whether or not the stat-
ute was unconstitutional? Such power does
not belong to the courts. It is forbidden
ground, upon which they dare not tread.
The proposition is elementary. Authorities
need not be cited, but see Rio Grande Lum-

ber Co. v. Darke, 50 Utah, 114, 167 Pac. 241, |

L R. A. 19184, 1193.

The courts of California and Minnesota
are not the only ones in this country that
have had occasion to pass upon the constitu-
tionality of the principle'involved in the Tor-
rens law. The Massachusetts stututes, as
regard the form of notice to interested par-
tles and manner of service, except as to per-
sonal service on known interested residents
of the state, is almost identical with the cor-
responding provision of the Utah statute. In
Tyler v. Judges of the Court of Registration,
175 Mass. 71, 55 N. E. 812, 51 L. R. A. 433,
the very questions presented here were
thoroughly investigated und determined in
favor of the constitutionality of the law.
Mr. Chief Justice Holmes delivered the
opinion of the court, and, after stating the
provisions of the statute relating to notice,
sald:

“It will be seen that the notice is required to
name all persons known to have an adverse
interest, and this, of course, includes any ad-
Yerse claim, whether admitted or denied, that
may have been discovered by the examiner, or
in any way found to exist. Taking this into

account, we should construe the requirement
in section 21, concerning the application, as
calling upon the applicant to mention, not
merely outstanding interests which he admits,
but equally all claims of interest set up, al-
though denied by him. We mention this here
to dispose of an objection of detail urged by the
petitioner, and we pass to the general objec-
tion that, however construed, the mode of no-
tice does not satisfy the Constitution, either as
to persons residing within the state upon whom
it is not served, or as to persons residing out
of the state and not named.

“If it does not satisfy the Constitution, a
judicial proceeding to clear title against all the
world hardly is possible; for the very mean-
ing of such a proceeding is to get rid of un-
known as well as known claims—indeed, cer-
tainty against the unknown may be said to be
its chief end—and unknown claims cannot be
dealt with by personal service upon the claim-
ant. It seems to have been the impression of the
Supreme Court of Ohio, in the case most relied
upon by the petitioner, that such a judicial
proceeding is impossible in this country. State
v. Guilbert, 56 Ohio St. 575, 629, 47 N, E. 531.
But we cannot bring ourselves to doubt that
the Constitutions of the United States and of
Massachusetts, at least, permit it as fully as
did the common law. Prescription or a stat-
ute of limitations may give a title good against
the world, and destroy all manner of outstand-
ing claims, without any notice or judicial pro-
ceeding at all. Time, and the chance which it
gives the owner to find out that he is in dan-
ger of losing rights, are due process of law in
that case. Wheeler v. Jackson, 137 U. S. 245,
258, 11 Sup. Ct. 76, 34 L. Ed. 659.”

Then follows a lengthy discussion cover-
ing both the question of due process and
whether or not the act confers judicial power
upon ministerial officers, which was one of
the grounds of objection. The proceeding
was for a writ of prohibition te prevent the
judges of the court of registration from pro-
ceeding under the act. The statute was
upheld and the petition denied.

The Supreme Judicial Court of Massachu-
setts upheld the statute of that state upon
the question of due process agalnst objec-
tions urged as to its constitutionality, not-
withstanding personal service upon known
residents of the state was not required. In
that respect the process provided by the
Utah statute is more complete and more in
harmony with the process known at common
law than is that provided by the statute of
Massachusetts. The Massachusetts court of
last resort is, and ever has been, one of the
oldest, ablest, and most learned courts in
this country. It is a court of remarkably
high standing and is not inclined to encour-
age innovations, Its decisions are usually
entitled to great respect, especially on gues-
tions involving constitutional law. Mr. Jus-
tice Loring filed a dissenting opinion. This
opinion, although dissenting from the views
of the majority of the court, is one of the
most learned and entertaining opinions of
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any we have read in the progress of our in-
vestigation. It is well worth careful con-
sideration by any one desiring a thorough
understanding of both sides of this inter-
esting question. Nevertheless, it is only a
dissenting opinion, and therefore entitled to
but little weight in determining the law as
it exists at the present time in the several
jurisdictions of the country, This is a coun-
try in which majority rule is the chief cor-
nerstone of our political institutions. The
principle applies to the decisions of our
courts of last resort the same as it does
to the ultimate conclusions of other depart-
mments of the government, where the deter-
mination of questions is confided to the
judgment of more than one.

(4] It is true that this court is not abso-
lutely bound by either the majority or unan-
imous opinion of the court of a sister
state: neither would it be bound by the
unaniinous opinion of the courts of all the
states. But it will not be denied that if the
court in any given case can ascertain - with
reasonable certainty the preponderance of
judicial opinion upon the particular ques-
tions involved, and will adopt that as its
ruide, it will not ordinarily go far astray in
arriving at a correct conclugion.

There is an opinion from another juris-
diction not heretofore considered. The first
state to adopt the Torrens system of regis-
tration was Illinois. Its first act, passed in |
1595, was declared uncenstitutional in People
v. Chase, 165 Ill. 527, 46 N. I 454, 36 L. R.
A. 105. The objection was that the statute |
attempted to confer judicial power on the
registrar, in violation of the state Consti-|
tition. After the decision in the Chase Case
a second statute was ‘enacted intended to
obviate the objection raised against the first.
The constitutionality of the new statute was
assailed in People v. Simon, 176 111, 165, 52
N, E. 910, 44 L. R. A. 801, 68 Am, St. Rep.
175. 'The same objection was made as was
made in the Chase Case, apd in addition
thereto it was contended that the act per-
mitted the taking of property without due
process of law, The process provided for
pringing interested parties before the court
is very similar to that provided in the Utah
statute. In passing upon this objection the
court said:

“The second point insisted upon in the ar-
«ument is that the provisions of the act permit
the taking of private property without ‘due
process of law.” In the initial registration the
provisions are for an application to a court of
chancery, and that the fee must be first reg-
istered. To this application the following per-
sons are to be made defendants: The occu-
pant. if the land is occupied by any other per-
<on than the applicant; the holder of any lien
or incumbrance; other persons having any
estate or claiming any interest in the land,

in law or in equity, in possession, remainder,
reversion, or expectancy. Section 11. Al oth-
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er persons are to be made parties defendant by
the name and designation of ‘all whom it may
concern.’ Section 16. Summons is to issue
against all persons mentioned as defendants,
and is to be served as in other cases in chan-
cery. Notice is also to be published and mail-
ed to such defendants substantially as in other
chancery cases, and the court may direct fur-
ther notice to be given. Section 19-21. Upon a
failure to answer default may be entered, and
upon the hearing a decree entered finding in
whom the title is vested, and declaring the same
subject to such liens, incumbrances, trusts or
interests if any, as are shown to exist, and
directing the registration to be made. Sections
93, 25. The exception taken to these provi-
sions is that they authorize judgment to De
taken against a resident of the state upon mere
constructive service. It is certainly funda-
mental that mo man shall be condemned un-
heard or without notice. While a substituted
gervice is permitted in some instances, particu-
larly in case of nonresidents, this is because
of the necessities’ of the case. The act does
contemplate in some contingencies at least,
actual personal service, and the general law
provides for publication as to unknown own-
ers and persons in interest and nonresidents.
An applicant may proceed in this way, and in
strict accordance with the act obtain a decree
or finding as to his title which will be binding
beyond all question, so that even if the prop-
er construction of the provisions were that it
attempted to authorize judgment against a
resident notified only by publication, yet the
law can be given practical effect, in which event
only the particular provision would fail, and
not the whole law.”

It thus appears the Illinois court upon the
question of due process—that is, the form
of notice and the manner of service—upheld
the act with some reservation. Tt did not
sustain it to the full extent as did the courts
of California, Massachusetts, and Minnesota,
but it held that the law could be given
practical effect even though some particular
provision might fail.

As far as we have been able to ascertain,
we have now briefly considered all the cases
arising under statutes adopting the Torrens
system which tend to show the present state
of judiclal opinion. As suggested near the
beginning, we have yet to make comparison
between the Qhio Torrens act and the Utah
statute for the purpose of determining the
difference between the two as it relates to
the question of due process. We do this
because the case of State v. Guilbert, supra,
which declared the Ohio statute to be un-
constitutional, is apparently the only case
relied on by defendant. That decision ap-
pears to stand singly and alone on that side
of the question, except as it is partially’
supported by the Illinois case to which we
have referred.

The statute of Ohio provides that the
application must contain an accurate de
seription of the land, and, among other
things, the full name and post office address
of the person owning the adjoining property,
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the full name and address of the persons
occupying the property to be registered, the
kind and nature of the estate, with the full
pame and address of the persons holding
such estates. The application shall contain
such further statements as the act may re-
quire or as may be required by the court. On
the question of notice to interested parties
after the application is filed, the statute
provides, in effect, that notice shall be given
by publication in some newspaper of general
circulation in the county .for the period of
four consecutive weeks, to all whom it may
concern. The notice shall state the name
of the applicant, a description of the land,
the time fixed for the hearing, and notice
that if the party has any claim or interest in,
or lien upon said land, or knows of any rea-
son why such land should not be registered,
or wishes to file objection thereto, he is
required to appear and assert his cldaim,
ete., or the said lands will be ordered regis-
tered. The publisher shall file with the
court as many copies of the notice as the
court may require for service, and the court
shall require the applicant or some other
competent person to serve each person named
in the application residing within the county
with a copy of sald natice. And persons
residing without the county must be served
by sending a copy by mail. Proof of service
is substantially the same as required by the
Utah statute. Such is the character of pro-
cess and the mode and manner provided in
the Ohio law for bringing parties interested
before the court.

The Utah statute, as we have seen, re-
quires (1) a notice of lis pendens filed with
the petition; (2) notice shall be published
in'the same manner and with the same effect
as the other proceedings in rem, and shall be
addressed to all persons named in the report

of the examiners and “to all whom it may!

concern”; (3) the notice shall be published
in the county where the land lies, and a copy
of the order of publication shall be mailed

by registered letter, demanding a return,

to every interested party named in the
petition or in the report of the examiner
whose address is given or known; (4) an
attested copy of the order must be posted in
‘a consplcuous place on each pareel of the
land; (5) such personal service as is required
In equitable actions must also be given to
‘residents of the state, not under disability,
.Who are made known to the court at any
time before final decree, upless the service
A8 walved; (6) the.court may cause other or
farther notice to be given in such manner and
o such persons as it may deem proper.
7 It requires no extended argument to.dem-
onstrate the fact that the Ohio statute might
well be declared unconstitutional on the ques-
tion of due process while the statute of Utah
as to the same question might be upheld
and sustained. The Ohio statute made no
attempt whatever to provide for personal

service on residents of the state except those
within the county where the land is situated.
It mentions no names of parties interested,
but is addressed generally “to all whom it
may concern.” It makes no provision for
posting notice on the land, nor does it pro-
vide that the court may direct other or further
notice in such manner and to such persons as
it may deem proper. We do not consider the
Ohio case as authority in any sense persua-
sive on the question presented for determina-
tion.

As we understand the question, the real
point of the objection is that personal service
is not required on all residents of the state;
that if residence in the state is not made
known to the court before final decree, then
such persons are placed in the same category
as nonresidents of the state and need only
be served by publication.

In this connection it is pertinent to suggest
that service by publication upon unknown
parties, whether in the state or without,
has been provided for and recognized by the
statutes of this jurisdlction since long before
the state was admitted into the Union, Comp,
Laws Utah 1888, § 3210; Rev. Stat. Utah
1898, § 2951; Comp. Laws Utah 1907, § 2951:
Comp. Laws Utah 1917, § 6551. The sections
referred to all provide for publication of
summons to unknown persons within or with-
out the state under the circumstances therein
stated, and as far as the writer’s information
extends their constitutionality has never
been questioned. This is not intended as »
conclusive reason why the act in question
should be upheld. The purpose of the act
is to bind the whole world, and settle forever
the title to the land against any and all
persons whomsoever. For this reason it
may be contended that the consequences are
more drastic and more far reaching than
might necessarily result from the operation
of the statutes to which we have referred.
In answer to this supposed contention, it is
pertinent to remark that the statutes referred
to were intended to have the same conclusive
effect as to unknown parties as does the
statute under which the present proceeding
was commenced. The sections cited in all
the compilations and revisions above referred
to conclude as follows:

“After the completion of service by such
publication, the court shall have jurisdiction of
such persons, and any judgment or decree ren-
dered in the action shall apply to and coneclude
such persons with respect to such interest in
the subject-matter of the action.”

So that it must be conceded, if the so-
called Torrens Act of Utah is unconstitution-
al in attempting to serve unknown residents
of the state by publication only, then we have
been handing down from compilation to com-
pilation of our statutes for more than a quar-
ter of a century a statute that is unconstitu-
tional, and one in which the constitutionality
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has never been

stitutional, the

tion we are called upon to decide,

The only substantial reasen that we ecan
give for the Jjustification of construective
service on nonresidents of the state outside
the jurisdiction of the court ig because it ig
the only Way in which service can be made.
The same reason can be invoked in case of
a resident of the state who is unknown and
whose \vhereabouts are unknown, and whg
nevertheless may bhe in being and interested
in the subject-matter of the suit,

Arndt v, Griggs, 134 U, S. 316, 10 Sup. Ct.
357, 33 L. Eq. 918, a case arising under g
statute of Nebrasks enacted for the purpose
of quieting title to lands within the state,
contains an interesting discussion as to the
power of a sovereign state to provide special
proceedings for quieting title to land within
its limits. It ig true that case relates to
service upon nonresidents by publicatiou, but
if we are right in our contentions that the
SAme reasons exist for similar service on
a4 resident who ig unknown and whose resi-
dence ig unknown, especially in an action to
settle and quiet Htle to land, then the case of
Arndt v. Griggs is pertinent to the case at
har,

within the state, and among
other things brovided for service upon non-
residents by publication. Tt was contended
by counsel who invoked the Constitution
Against the sufficiency of the service that an
“action to quiet title is a sult in equity; that
equity acts upon the person: and that the
person is not brought into court by service of
publication alone.” Ip response to this econ-
tention Mr., Justice Brewer, Speaking for the
court, said:

“While these
'ect as statements of the general
specting bills to quiet title and Proceedings in
courts of cquity, they are not applicable or
controlling here. The question is not what a
court of equity, by virtue of its gemneral pow-

no such imperfections attend
the sovereignty of the state. It has control
OVer property within its limits;
dition of ownership of rea) estate therein,
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Questioned. If the law under
review ig unconstitutional the section refer-
red to in the present compilation ig uncon-
knowledge of which tends to
emphasize the gTave importance of the ques-

|

PTopositions are doubtless cor- |

| character are instituted is to have a

having it | on

and the con-|

(Utah

whether the owner

subjection to itg rules concerning the

publie, and the modes of establishing titleg
thereto, It cannot bring the pergon of a non-
resident within jtg limits—itg process goes not
out beyond jtg borders—but it may determine
the extent of hig title to real estate within jts
limits, and, for the purpose of such determina-
tion, may provide any reasonable methods of
imparting notice. The well-being of every com-
munity requires that the

venient ang certain methods of determining any
unsettled questiong respecting it, The duty of
dccomplishing thig is loeal in its nature; it ig
Dot a matter of national concerp or vested in
the general government;. it remains with the
state; and, as this duty is one of the state, the
manner of discharging it
by the state, and no broceeding which it pro-
vides ean be declared invalid, unless in conflict
With some specigl inhibitions of the Constity-
tion or against natural justice.”

Hamilton v, Brown, 161 U. g, 256, 16 Sup.
Ct. 585, 40 L. Ed. 691, in my opinion, is more
in point. That case arose under g statute
of Texas providing for the escheat of landg
of one who dies seized of real estate leaving
no heirs, ete. The act required notice to all
Persons named in the petition and to ‘4
bersons interested in the estate.” This notice
Was to be published four weeks in a news.
Daper published within the state. In thig
proceeding judgment of escheat was entered,
and the property sold as the statute provided,
Years afterward appellants, as heirg of the

Defendants answered and set up
the escheat Proceedings,
of notice and manner of
demurred to the answer ang the demurrer
was overruled. Plaintiffs appealed. Mp. Jys-
tice Gray delivered the opinion of the court,
in the course of which he said:

as a defense
including the form
service. Plaintiffs

“The purpose for which Proceedings of this

judici_al
declaration, in the form of a solemp ndgment
made by a court baving jurisdiction of the sub-
Ject-matter, ang of the persons ip interest ip
80 far as publication ive i

Finally, on pages 274 and 275 of 161 U, 8,
page 592 of 16 Sup. Ct, (40 L. Eq. 691), the
court says:

"It was within the bower of the Legislature
of Texas to provide for determining and quiet-
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ing the title to real estate within the limits of
the state and within the jurisdiction of the
court, after actual notice to all known claim-
ants, and notice by publication to all others.”
(Italies ours.)

We can conceive of no logical reason why
a sovereign state claiming title to lands by
escheat should have its title determined and
quieted by a proceeding in court requiring
constructive service only on residents of
the state, and at the same time the state be
powerless to provide a similar mode of serv-
ice in other actions to quiet title. As I read
the constitutional provisions relied on by the
defendant, they make no exception in favor of
a state. The state can no more disregard the
requirements of due process, when seeking to
quiet its own title to land as against a
possible owner, than it can in the procedure
adopted for quieting title as between individ-
uals. When the Constitution declares that no
person shall be deprived of property without
due process of law, there is no exception to
the inhibition; nor is there any immunity in
favor of the state on account of i{ts proprie-
tary interest in the subject-matter of the
proceeding.

For the foregoing reasons we are inclined
to the opinion that the act in question is not
obnoxious to either the state or federal Con-
stitutions as far as the form of notice and
manner of service are concerned.

(6] Another objection raised by the demur-
rer In this case is that the act attempts to
confer judicial authority on the several coun-
ty clerks of the state as ex officio registrars
of title in violation of section 1 of article 5
of the state Constitution, There is no merit
in this contention. The act specifically pro-
vides that “registrars of title and their dep-
uties shall be authorized and required, under
the direction of their respective courts” (set-
ting out the duties to be performed). It
then provides that they shall “generally per-
form such other acts as the court may
prescribe’ Comp. Laws 1917, § 4934. Their
duties in every respect seem to be merely
ministerial, No attempt is made to clothe
;them with judicial power.

The writer is of the opinion that the
objections raised by the demurrer have not
‘been sustained. The act in some respects Is
.not as satisfactory as it might be made with-
‘out in any manner impairing its efficiency.
The court is authorized after the expiration
of 15 days from the publication and posting
.of the order, to set the case down for hearing.
It ig further provided that at such time the
court may proceed to take such action as may

‘be proper upon the evidence before it. If

that should be construed to mean that at that
time the court may enter its decree of con-
firmation and registration, it seems to the
court the time is exceedingly short. Most of
the states whose statutes we have examined
allow a longer period of time. This, however,
is a matter for the Legislature, and we have
no doubt it will recelve such consideration ag
it deserves.

There appears, however, to have been an
honest attempt on the part of the Legislature
to safeguard the interests of all persons
concerned. An assurance fund is provided by
the act for the purpose of indemnifying those
who had no actual notice of registration.
Comp. Laws Utah 1917, § 5002, provides that
such persons, within two years from the time
the right of action accrued, may institute
suit and recover such damages as they may
have sustained. The measure of damages is
the value of the property at the time the
right to bring such action first accrued. So
that in any event the act cannot result in
serious hardship, even if there is an occasion-
al instance in which actual notice was not
received by the owner of the property. Our
own opinion is, if the court carefully exer-
cises the cautionary powers conferred upon
it by the act in regard to notice and proof,
the instances in which persons may be de-
prived of their property for want of actual
notice will be exceedingly rare.

The application for peremptory writ is
allowed. ¢

" CORFMAN, C. J, and WEBER and
GIDEON, JJ., concur.

FRICK, J. I concur in the conclusions
reached by Mr. Justice THURMAN, 1 feel
constrained to add, however, that notwith-
standing the very clear, logical, and con-
vincing opinion of my Associate there are
some provisions of the act which are not
involved in this proceeding, and are not
referred to by Mr. Justice THURMAN in-his
opinion, which, t0 my mind, nevertheless,
will be found difficult to harmonize with some
of the provisions of our Constitution. Upon
those questions I withhold my judgment until
they shall be presented in some concrete case.
The questions to which I refer, and upon
which I withhold my judgment, are found in
sections 33, 39, 61, and 64 of the original act,
being chapter 28, Laws Utah 1817, and which
correspond to Comp. Laws Utah 1917, §§ 4952,
4958, 4980, and 4983. While there may be one
or two other sections which are doubtful, it
ig not necessary to refer to them specifically
at this time. 2



